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BEFORE THE STATE BOARD OF EQUALIZATION
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of
ROBERT . & MYRTLE DENNI'S )

Appearances:
For Appellant: John L. Deahl, Attorney at Law

For Respondent: W, M, Walsh, Assistant Franchi se Tax_Commis-
sioner: James J. Prditto, Franchise Tax

Counsel .

OPIl NI ON

This appeal is made pursuant to Section 19 of the Personal
I ncone Tax Act (Chapter 329, Statutes of 1939, as amended) from
the action of Franchise Tax Conm ssioner in overruling the pro-
tests of Robert . and Myrtle Dennis to his proposed assessnent

of additional tax of 278,70 for the year 1936.

Appel lants filed a joint income tax return for the taxable
year 1936, listing under |tem 16 "Bad Debts" the amount of _
$18,000.00, representing the principal sumof an unsecured prgnls-
sory note due Appellants from Wwalter L. Hogan. —Conmm ssioner dis-
al | owed the deduction.

The sole question presented is whether or not the debt in
question was ascertained to be worthless in the year 1936 when
I't was witten off on the books of the Appellants.

The said yalter L. Hogan filed a petition in bankruptcy on
Novenmber 18, 1935, and was adjudi cated a bankrupt on the succeeding
day. & trustee in bankruptcy was elected at the first meeting of
creditors on Decenber 3, 1935. The bankruptcy schedules, filed

in 1935, showed liabilities of 460,452,36 and assets of $2,594.65.
The bankrug;_had hinsel f indicated that approximtely $55,390.00

of the liabilities shown were probably barred by the Statute of
limtations, and others were of questionable validity. On January
18, 1936, the Trustee in bankruptcy filed an Inventory of property
of the bankrupt comng into his possession, consisting solely of
three map cases and nmaps, other schedul ed assets being exenpt. The
bankrupt was di scharged February 17, 1936, and the estate was closed
Cctober 27, 1937, the Trustee having discovered no assets whatsoever
Only two clainms, both unsecured, totaling §75,813.22 had been filed
prior to January 1, 1936. Two ot her clains, based on recorded judg-
nents, totaling $29,826.17 were filed in January, 1936.

The APReIIants claimthat they had no information as to the
status of e estate of the bankrupt until January, 1936, other
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than that autonmatic adjudication has been entered, but that worth-
| essness was ascertained in 1936 when the secured clains were filed

aqd the Trustee filed his Inventory showing assets of little or no
val ue.

_ Applicable provisions of the Personal |ncome Tax Act being
i dentical with corresponding provisions of the Internal Revenue
Code, consideration has been given to the ruling of the Treasury
Departnent that worthl essness was asdertained-in ;93@, yet perti-

nent federal decisions support, a contrary view,
[t 1s not worthlessness itself which controls in the determn-

ation of when a Bad Debt deduction na% be taken, but ascertai nnent
of the worthlessness of the debt by the taxpayer

Higginboth&n-Bailey-Logan Co. BTA-566

Such ascertai nment of worthlessness nust be the exercise of
sound business judgment based upon as conplete information as is
practically obtainable.

H_H Brown Co., 8 BTA-112

It is the province of Respondent to determne when the Appel-
lants knew or ought to have known, of the worthlessness of the note,

and his finding s prima facie correct, casting on Appellants the
burden of disproving it.

Avery vs. Conmi ssioner, 22 Fed (2d) 6

W find ample support for sustaining the findings of the Com
mssioner. The note of the bankrupt was old;, no paynents of princi-
pal or interest were shown to have been received; pel l ants knew,
or should have known, long prior to bankruptcy, that there was little
|'i kelihood of collection as they had been associated with the bank-
rupt in various realty transactions; no efforts to collect were ever
made. Worthlessness was ascertained no |ater than when the bank-
ruptcy petition was:filed, after which the debtor could no |onger
exercise a freedom of choice as to which creditors he would pay.

The case of GIl & Sons, Forge and Machinery Works, 7 BTA, 1146,
does not conpletely controvert Respondent™s argument that worthless-
ness was ascertained not later than the date of filing the bankruptcy
petition, as argued by Appellants for in that case no claimwas filed
In the bankruptcy Brpceedlngs in the year in which worthlessness was
clainmed, reliance being had on the maritime rights of Iibel which
were not determned until five years later

ORDER

_ Pursuant to the views expressed.in the opinion of the Board on
file in this proceeding, and good cause appearing therefor,

IT I'S HEREBY ORDERED, ADJUDGED AND DECREED that the action of
Chas. J. McColgan, Franchise Tax Commi ssioner, in overruling the
protests of Robert W.& Myrtle Dennis, to the proposed additional

assessnent of $278.70 for the taxable year 1936 be, and the sane IS
her eby, sustai ned.
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g Done at Sacramento, California, this 15th day of July, 1943,
‘ by the State Board of Equalization.

R. &, Collins, Chairman
J. H. Quinn, Lember
Geo. | 1. Reilly, Menber

ATTEST: Dixwell L. Pierce, Secretary
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